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Beta Services Agreement
This Beta Services Agreement (“Agreement”) is a legally binding document between you (meaning the
individual person or the entity that the individual represents that has obtained the Beta Services-
collectively referenced herein as the “Company”) and Marketo, Inc. (“Marketo”). By completing a physical
or digital signing process (e.g., EchoSign), clicking on the "Agree" or "Accept” or similar button at the end
of this Agreement, or proceeding with the use of these Beta Services, or authorizing any other person to
do so, you are representing to Marketo that you are: (i) authorized to bind the Company; and (ii) agreeing
on behalf of the Company that the terms of this Agreement shall govern the relationship of the parties
with regard to the subject matter in this Agreement. In consideration of the premises and obligations
contained herein, it is agreed as follows:

1. Right to Use the Beta Services. Subject to the provisions of this Agreement, Marketo grants Company
a world-wide, nonsublicensable, nontransferable, terminable, nonexclusive, limited right to permit those
individuals authorized by Company or on Company’s behalf, and who are Company employees, agents
or contractors (“Users”) to access and use the subscription services identified by Marketo as the “Project
Orion Infrastructure” (the “Beta Services”) in the form provided by Marketo, solely for Company’s internal
business operations during the term of this Agreement. Company shall be liable for all acts and omissions
of its Users.

2. Restrictions. The Beta Services are available free of charge from Marketo for a limited time. Certain
limits on storage, usage, or API calls may apply; these limits may be set or changed by Marketo at any
time, at Marketo’s discretion, and Company agrees that Company will not attempt to obstruct or prevent
the application of those limits at any time, or manipulate Company’s usage of the Beta Services to avoid
or circumvent them. Company shall not, directly or indirectly: (i) reverse engineer, decompile,
disassemble or otherwise attempt to discover the source code, object code or underlying structure, ideas
or algorithms of the Beta Services or any software, documentation or data related to or provided with the
Beta Services (“Software”); (ii) modify, translate, or create derivative works based on the Beta Services or
Software; or copy (except for archival purposes), rent, lease, distribute, pledge, assign, or otherwise
transfer or encumber rights to the Beta Services or Software; (iii) use or access the Beta Services for
monitoring or benchmarking purposes or to build or support products or services competitive to Marketo;
or (iv) remove any proprietary notices or labels from the Beta Services or Software. Company shall use
the Beta Services and Software only for Company’s own internal business operations. Company shall not
knowingly or willfully use the Beta Services in any manner that could damage, disable, overburden, impair
or otherwise interfere with Marketo's provision of the Beta Services. Company shall be responsible for
maintaining the security of Company’s equipment and access passwords for the Beta Services. Company
agrees to make every reasonable effort to prevent unauthorized third parties from accessing the Beta
Services. Company represent and warrant that Company will use the Beta Services only in compliance
with the Marketo Use Policies as may be amended from time to time upon written notice to Company,
including via the Beta Services (see Section 8), and only in compliance all applicable: (a) social
networking sites’ terms and conditions associated with Company’s procurement and use of data and
information; and (b) laws and regulations, including those related to spamming, privacy, data protection,
intellectual property, consumer and child protection, pornography, obscenity or defamation. Company
shall be solely responsible for the accuracy, quality, content and legality of Company’s Data (defined
below), and the means by which the Data is acquired. A breach by the Company of any one of the
aforementioned restrictions may result in the termination of this Agreement including rights granted under
Section 1 of this Agreement.

3. Ownership. All intellectual property rights in and to the Beta Services and Software (including all
derivatives or improvements thereof) shall remain the property of Marketo. All suggestions,
enhancements requests, feedback, recommendations or other input provided by Company or any other
party relating to the Beta Services or Software shall be owned by Marketo, and Company hereby does
and shall make all assignments and take all reasonable acts necessary to accomplish the foregoing
ownership. Any rights not expressly granted herein are reserved by Marketo. Company expressly
acknowledges and agrees that Marketo may monitor Company’s use of the Beta Services and use any
data, information or material Company submits, collects or provides in the course of using the Beta
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Services (“Data”) in an aggregate and anonymous manner, may compile statistical and performance
information related to the provision and operation of the Beta Services, and may make such information
publicly available, provided that such information does not incorporate the Data and/or identify Company
Confidential Information. Marketo retains all rights in such information.

4. Term; Termination. This Agreement shall remain in effect until terminated by either Company or
Marketo as provided in this Section 4. This Agreement and/or Company access to the Beta Services may
be terminated by Marketo at any time upon written notice to Company. This Agreement may be
terminated by Company at any time by ceasing to use the Beta Services and Software and providing
Marketo with written notice of termination. Upon termination, Company shall immediately cease all use of
the Beta Services and Software and destroy all copies of the Software. Except as otherwise expressly
provided herein, the provisions of the Agreement shall survive termination. Termination is not an
exclusive remedy for any breach of this Agreement and all other remedies will be available whether or not
termination occurs.

5. Disclaimer of Warranties. Company acknowledges that the Beta Services and Software are provided
“AS 1S” “WHERE IS,” may not be functional on any machine or in any environment, and may be
discontinued at any time without notice. Marketo does not commit that the Beta Services will ever be
made available as a commercial service. TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE
LAW MARKETO DISCLAIMS ALL WARRANTIES RELATING TO THE BETA SERVICES AND
SOFTWARE, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, ANY WARRANTIES
AGAINST INFRINGEMENT OF THIRD-PARTY RIGHTS, TITLE, MERCHANTABILITY, QUALITY AND
FITNESS FOR A PARTICULAR PURPOSE.

6. Limitation of Liability. EXCEPT IN CASE OF A BREACH OF SECTION 1, 2 OR 7, NEITHER PARTY
SHALL BE RESPONSIBLE OR LIABLE WITH RESPECT TO ANY SUBJECT MATTER OF THIS
AGREEMENT UNDER ANY CONTRACT, NEGLIGENCE, STRICT LIABILITY OR OTHER THEORY (A)
FOR ERROR OR INTERRUPTION OF USE, LOSS OR INACCURACY OF DATA, COST OF
PROCUREMENT OF SUBSTITUTE GOODS, SERVICES OR TECHNOLOGY OR LOSS OF BUSINESS,
OR (B) FOR ANY INDIRECT, EXEMPLARY, INCIDENTAL, SPECIAL OR CONSEQUENTIAL DAMAGES
INCLUDING, BUT NOT LIMITED TO LOSS OF REVENUES OR PROFITS. NEITHER PARTY SHALL BE
RESPONSIBLE FOR ANY MATTER BEYOND ITS REASONABLE CONTROL.

7. Confidentiality. The confidentiality terms of relevant End User Subscription Agreement executed
between Marketo and Company shall apply to the confidential information exchanged between the parties
to this Agreement.

8. Use Policies. Company will, and will ensure that its users, use the Beta Services
only in compliance with the Marketo Use Policies available at http://www.marketo.com/trust/leqal/marketo-
usepolicy/.

9. Miscellaneous. This Agreement nor the rights granted hereunder are assignable or transferable by
Company, whether by operation of law or otherwise, without the prior written consent of Marketo and any
attempt to do so shall be void. Any notice, report, approval or consent required or permitted hereunder
shall be in writing and made by means of an email notice. No failure or delay in exercising any right
hereunder will operate as a waiver thereof, nor will any partial exercise of any right or power hereunder
preclude further exercise. This Agreement shall be deemed to have been made in, and shall be construed
pursuant to the laws of the State of California, without regard to its conflicts of laws provisions, and
controlling U.S. federal law. This Agreement is the complete and exclusive statement of the mutual
understanding of the parties relating to the Beta Services and supersedes and cancels all previous and
contemporaneous written and oral agreements and communications relating to the Beta Services. This
Agreement may be amended only by written agreement signed by both parties.
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