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First of all, I would like to register my disagreement with how this session is 
titled.  International law is not the problem, but rather its misuse.

International law, which first and foremost is the law governing relations 
between and among nations, is both legitimate and necessary.  Its principle 
sources are, first and foremost, treaty law, and secondarily, customary 
international law, properly understood.

To give an example from my country as to its legitimacy, international law is 
referenced three times in the Constitution of the United States:

 Article 2, Section 2:  “[The President] shall have Power, by and with 
the Advice and Consent of the Senate, to make Treaties, provided 
two thirds of the Senators present concur…”

 Article 6, referencing “This Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof; and all Treaties 
made, or which shall be made, under the Authority of the United 
States, shall be the supreme Law of the Land;...”

 Article 1, Section 8, referencing the “law of nations” which is akin to 
customary international law.1

The problem is the misuse of international law, the illegitimate creation of 
opaque soft law norms (en español, “ley blanda”) or a body of transnationalist 
jurisprudence.

Austin Ruse and his colleagues at C-FAM have described the fabrication of 
such norms at the United Nations and other international organizations through 
the use of treaty monitoring bodies and special rapporteurs.  These norms are 
then used by activist lawyers to push social policy in courts where activist judges 
use such transnationalist norms to undermine the legitimate use of international 
law as well as to expand the power of unelected judges at the expense of the 
legislature, which is the branch with the authority to enact laws. 

1 “A general and consistent practice of states followed by them from a sense of legal obligation.”

1
© Piero A. Tozzi 2012



Examples of cases where we have seen this includes in the United States 
Roper v. Simmons,2 C-355 from Colombia and, most recently, Fuentes from 
Argentina.  C-355 was the template case for Latin America that the Center for 
Reproductive Rights via allies brought in Colombia, citing the CEDAW treaty 
monitoring body and other such bodies as providing the relevant international 
norms with respect to abortion – it is the textbook example of transnationalist 
activism.

So what then to do?

It is important to restate the legitimate scope of international law and 
object to any attempts by international organizations or courts to impose a 
transnationalist agenda upon countries.  In particular, it is important that each 
branch of the government – executive, judicial and legislative be reminded of 
what its proper role and function is, and countries should rightfully defend their 
sovereignty.

Let’s think for a moment what we mean by sovereignty – it is not only the 
juridical personality of the nation state in international law, what is sometimes 
referred to as Westphalian sovereignty (though it is that too), which negotiates 
treaties and defends its borders, but it is also popular sovereignty, with whom the 
authority to govern resides through their legislative representatives, and also that 
ultimate sovereignty, the sovereignty of God and His laws – the laws of nature and
Nature’s God.  (This tripartite scheme is set forth in the United States Declaration 
of Independence.)  Ideally, all three are in accord.  Thus when a nation’s 
legislature enacts laws defending pre-born life, which in turn accords with the 
natural law, and stands up to international pressure for it to change its laws, it is 
defending sovereignty in all three aspects.

We have a number of successful examples of this from Latin America that 
we can share with you.

2 543 US 551 (2005)… “It is proper that we acknowledge the overwhelming weight of 
international opinion against the juvenile death penalty…”  Per Justice Scalia, The court has 
essentially “added to its arsenal the power to join and ratify treaties on behalf of the United 
States.”
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First, is Nicaragua.  In 2006, I believe, Nicaragua tightened its penal law on 
abortion to enhance protection of unborn life. As a result, tremendous pressure 
was put on it to undo its law by UN bodies and donor nations, specifically the 
Scandinavian countries, the United Kingdom, Holland and Canada.  They actually 
claimed that by doing so Nicaragua was in violation of international law, 
specifically the CEDAW treaty.  Sweden wound up cutting off $20 million of foreign
aid, as Nicaragua remained defiant in its defense of the unborn.  (This was done 
under the left wing Sandinista governments; Daniel Ortega actually has a 
compelling narrative from the Left which condemns abortion and population 
control as a form of imperialism directed at the black and brown people of the 
developing world by the Global North.)

In 2009, the Dominican Republic amended its constitution to explicitly 
protect unborn life from the moment of conception and to define marriage as 
being solely between one man and one woman.  When they did this, there was 
again tremendous international pressure, in particular from the Americas 
representative of UNICEF.  (Don’t think UNICEF is an organization simply 
concerned with the needs of children; it is not, and it is ardently pro-abortion.)  
Other civil society groups such as Amnesty International attacked the Dominican 
Republic.  Again, the Dominican Republic remained firm.  One thing that we did – 
at the time I was with C-FAM – was write an opinion letter to the Dominican 
Congress and the Executive Branch explaining the sources of international law and
why the Dominican Republic’s Constitutional Reforms protecting life and family 
were consistent with its obligations under international law. 

Peru, which also protects unborn life in its Constitution, has been under 
tremendous pressure from UN treaty monitoring bodies, specifically the CEDAW 
committee and the Human Rights Committee, which is created by the 
International Covenant on Civil and Political Rights (or ICCPR).  The latter is 
particularly egregious, as the ICCPR is a treaty that actually references unborn life, 
prohibiting the death penalty from being performed on pregnant women.  Peru’s 
penal law prohibits eugenic abortion, yet Peru was targeted by this Committee in 
a quasi-judicial action under this treaty’s optional protocol.  Though completely 
non-binding – the treaty body can only issue “Views” (or in Spanish, 
“Observaciones”), advocacy groups such as the Center for Reproductive Rights 
and Amnesty International have sought to elevate this non-binding “Views” into a 
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transnational norm and say that Peru has been acting in violation of it.  Peru to its 
credit has rejected the ruling as illegitimate.  

Again, last year Peru was similarly attacked in a quasi-judicial adjudication 
by the UN CEDAW Committee.  There was an initiative in the legislature to use the 
non-binding CEDAW Views as pretext for loosening protection of unborn life, 
which was blocked by pro-life Congressmen, including one named Jhonny 
Lescano.  At his request, ADF submitted an opinion letter which set forth Peru’s 
obligations under international law and rebutted the claim that Peru was in 
violation of its international obligations under international law.  This was used to 
help block the pro-abortion initiative.

Finally, there is the ongoing case of Costa Rica defending its law banning In 
Vitro fertilization before the Inter-American Court.  The relevant treaty, the 
American Convention on Human Rights, or the Pact of San Jose, actually contains 
the most explicit protections of unborn life, defending the right, in general, “from 
conception.”  Because IVF techniques result in the destruction of spare embryos, 
Costa Rica bans the practice.  The Center for Reproductive Rights helped initiate a 
petition before the Inter-American Commission on Human Rights. 

Unfortunately, the Inter-American system as a whole, and the Inter-
American Commission in particular, has become increasingly hostile to life and 
family.  Last year, the Commission issued a recommendation which, though non-
binding, purported to direct Costa Rica to change its laws to allow In Vitro 
Fertilization.  What is especially galling is that the commission ignored that 
provision of the American Convention that protects unborn life from conception, 
which is the single most relevant article and what Costa Rica based its defense on, 
instead focusing on the right to privacy and equal protection.

At the request of allies in Costa Rica, we submitted an opinion letter to 
Costa Rica’s congress, arguing that the Commission’s recommendation exceeded 
its powers and actually violated the treaty it was supposed to defend.  Costa Rica 
is heavily invested in the legitimacy of the Inter-American System; the Convention 
is, as we said, also called the Pact of San Jose, named after Costa Rica’s capital, 
and the Inter-American Court is based in San Jose.  This resulted in a tendency to 
defer to the Inter-American Commission which was working against us.  However, 
the Costa Rican congress surprised the Commission and its allies like the Center 
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for Reproductive Rights, and by a one-vote majority upheld the law protecting 
embryonic life by banning In Vitro Fertilization.

Now, this matter has gone to the Inter-American Court, where Costa Rica 
has mounted a strong defense of its law.  ADF, along with C-FAM and Americans 
United For Life, also submitted an amicus brief in support of Costa Rica’s law.

Thus I think what one can conclude from the above-examples, nations can 
indeed push back against the misuse of international law.  This is best done via the
cooperation between the legislature and the executive branch, as all these actions
illustrate, with the judiciary keeping to its limited role, by engaging the Church, 
which was what happened in Costa Rica and the Dominican Republic in particular, 
and by civil society being active in the country and aware of what is going on in 
parliament and elsewhere, as was the case in Peru.  Finally, there is a role for 
outside organizations such as ADF to lend expertise where it has been requested, 
especially where it is seen as countering pressure from outside the country.

Thank you.
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